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Many headlines in the press in recent weeks have been stating that the CJEU has declared that 
the daily rest between working days (established in the European framework at 11 consecutive 
hours) is always a rest that considers the worker (as a person) and not the employment contract. 
This statement, without further details, would mean that multi-job workers would not be able 
to overlap, in any case, the schedules derived from the different contracts signed because, in 
the Community context, working time is either working time or rest time, and cannot be both at 
the same time. 

A more detailed analysis of the CJEU (Fifth Chamber) of 17 March 2021 (Case C-585/19) shows 
that the aforementioned statement, which takes the worker as the center and not the 
employment contract, is limited exclusively to those cases in which the employee has several 
contracts with the same employer. 

In the specific case, a Romanian higher education institution (Bucharest Academy of Economic 
Studies, hereinafter BAE) received non-refundable European funding from the European Social 
Fund, granted by the Romanian authorities, specifically by an Intermediate Body for the 
Operational Program for Human Capital (hereinafter OI POCU MEN) for a Project on 
"Performance and excellence in postdoctoral research in the field of economic sciences" in 
Romania. The litigation arises because of the lifting of an act of the body that granted the funding 
against the BAE for considering that the number of hours that a person can work per day had 
been exceeded, so it rejects that such excess of hours can be subsidized. It declares ineligible a 
part of the salary costs relating to the experts of the project implementation team insofar as, 
between October 2012 and January 2013, those workers had declared on some days a total 
number of contractual hours exceeding the maximum limit of 13 working hours per day  set 
out in the instructions of the Public Body drawn up in accordance with the provisions of Arts. 3 
and 6 of Directive 203/88. These experts were hired under several employment contracts by the 
same employer - the BAE -, on the one hand, as employees under an individual permanent 
employment contract for 40 hours per week on a full-time basis, but also concluded one or more 
individual employment contracts for a fixed term on a part-time basis with the same employer. 
Thus, on some days, the afore mentioned workers recorded a total number of working hours of 
between 14 and 16 hours per day. The BAE lodged an appeal, which was dismissed by decision 
of the Public Body, which reasoned, inter alia, that the limit laid down in Article 3 of Directive 
2003/88 (13 hours of work per day for employees) should not be understood as applying to each 
employment contract, but to the worker, regardless of the number of contracts. The Academy 
brought an action for annulment of that decision in the dispute, from which the present question 
arises. 

The main question is therefore whether the limits set by the Directive constitute limits per 
employee or per employment contract. And the CJEU concludes that the fundamental right to 

 
1 The original paper, in Spanish in https://almacendederecho.org/es-cierto-que-el-tjue-ha-declarado-
que-el-descanso-diario-entre-jornadas-es-siempre-por-trabajador-y-no-por-contrato 



daily rest (Art. 31.2 CDFUE) laid down in Directive 2003/88 concerning certain aspects of the 
organization of working time must be interpreted as meaning that, where a worker has 
concluded several employment contracts with the same employer, the minimum daily rest 
period applies to those contracts taken as a whole and not to each of them separately. 

Such a conclusion on minimum daily rest leads to a literal interpretation (regards the wording)  
of Art. 3 of the Directive, which requires MS to take the necessary measures to ensure that "all 
workers" enjoy a minimum rest period of 11 consecutive hours in each 24-hour period. The 
minimum rest period thus places the emphasis on the worker, whoever he may be and 
regardless of whether or not he has concluded several employment contracts with the 
employer. But it is also a systematic interpretation, insofar as Art. 2 contrasts periods of working 
time as excluding rest periods, without there being any intermediate category or exceptions. If 
rest periods are examined separately for each contract binding the worker to the employer, it is 
impossible to comply with the requirement that each worker must have at least eleven hours of 
consecutive rest per day (Art. 3), since rest time under one contract could constitute working 
time under another contract and the same period cannot be classified simultaneously as working 
time and rest time. Finally, a teleological interpretation (objective of the Directive)  confirms the 
result. Insofar as the purpose of the Directive is to promote the safety and health of workers by 
allowing minimum rest periods and to prevent the weaker party to the contract from being 
dissuaded from taking them, to understand that the rest rules referred to apply without 
distinction to each contract concluded by the worker with the same employer would expose the 
worker to pressure to divide his working time into several contracts, which could deprive the 
rule of its useful effect. 

The CJEU, following the line advanced by the Advocate General, thus reaches a reasonable and 
coherent conclusion when it is a question of safeguarding the minimum daily rest of salaried 
persons who sign several employment contracts with the same employer. Of the general criteria 
of interpretation that lead the CJEU to conclude that the protection is offered to the worker and 
not to the employment contract, the one that is particularly graphic is the one that emphasizes 
that the aim is to prevent the worker, as the weaker party to the contract, from being forced 
to accept an artificial splitting of his contract that would make it possible to circumvent the 
minimum European rules on rest. Not only because, once again, the criterion of the "weak" party 
of the worker is expressly recognized by the CJEU (overturning negationist positions of such a 
reality), but also because this limit to the autonomy of the will is a consequence of the 
unavailable nature of fundamental rights in the labor sphere and considers that the minimum 
daily rest of Art. 3 of the Directive is nothing more than the development of the fundamental 
right to rest recognized in Art. 31 of the Charter of Fundamental Rights of the European Union. 
It is a protection of the worker for the sake of the protection of public order (occupational health 
and safety). 

The solution raises doubts if it is extended to the case of salaried workers who sign several 
employment contracts with several employers. In fact, this was the mother of all battles and 
the main cause of interpretative discord in the different EU MS.  Once the CJEU expressly 
excluded its examination by understanding, as was certainly the case, that it was not present in 
the factual situation raised in the case that gave rise to the preliminary ruling question, the 
controversy is still open and the arguments for and against are maintained. 

If we extract some arguments from the judgment under discussion and project them to the 
hypothesis of several employers, the truth is that many of them, if not most of them, could 
lead to maintain the same conclusion: the rest is per worker and not per employment contract. 



The overlapping of two contracts with two employers leads to the fact that the working time 
performed under one of these contracts constitutes unrested rest time with respect to the 
other. If an employee has two contracts, one with a regular working day from 8:00 a.m. to 3:00 
p.m. and another, also regular, with a different employer, from 5:00 p.m. to midnight, each of 
them is a contract that could be called a full-time contract (conventional half-time). At the end 
of the working day of the first contract, the minimum daily rest period until the following day 
begins, which would be complied with without any problem (from 3:00 p.m. to 8:00 a.m. there 
are more than 12 hours, which is the Spanish legal minimum -art. 34.3 ET-). But in reality this 
rest is overlapping with the working time of the second contract. At the end of the working day 
of the second contract (24.00 h), 8 hours have elapsed until the next morning at the first job at 
8.00 am (non-compliance with the mandatory 12 hours between working days), but the legal 
daily rest hours established have been exceeded if we calculate the time of entry the following 
day in the second contract: 17.00 hours (specifically, 17 hours have elapsed since the end of the 
working day of the second employment relationship). And it turns out that the Directive tells us 
that either it is effective working time or it is rest time. And the Judgment specifies that they 
cannot overlap and that the provisions of the Directive are aimed at protecting the worker: has 
the worker really had a rest period (outside the scope of organization and management of an 
employer and intended for the personal and free organization of his rest time) of at least 11 
consecutive hours (European minimum)? 

As we can see, the question is not a trivial one, and it raises interrelated questions: Does the 
maximum time or working day legally allowed refer to each employment contract, or to the 
worker? Can a worker have two full-time contracts with two different employers? Or is it then 
only possible to have two contracts if they are part-time, even though when the regulation refers 
to part-time, it defines part-time in relation to the working day of a comparable full-time worker, 
meaning one from the same company and work center, with the same type of employment 
contract and performing identical or similar work? And then why does the legislator only 
expressly limit the effective daily work to 8 hours per day in relation to minors under eighteen 
years of age even when "working for several employers", but without specific mention for the 
rest of the workers? 

In favor of the fact that daily rest between working days is projected on the worker regardless 
of the number of contracts and employers [11 hours for the EU or 12 hours in Spain] are the 
arguments put forward by the judgment itself: literal interpretation (allusion to the fact that the 
measures that the MS must adopt seek to ensure that rest is guaranteed to "all workers": 
emphasis on the work and not on the contract/s), systematic (contrast of working time versus 
rest time as mutually exclusive without the possibility of overlapping), and finalist (that attends 
to the useful effect of the provision of the Directive consisting of the promotion of the health of 
workers by allowing minimum rest periods). 

The Directive would thus lead to the protection of the worker considered as a person and a 
weaker party, regardless of the number of contracts and employers with whom he has 
concluded them. This would reinforce the doctrine of the CJEU interpreting such a rule and 
emphasizing the incompatibility of effective working time with rest time. And the fact of 
considering the right to rest recognized in the Directive as a specification of the fundamental 
right recognized in Article 31.2 of the Charter of Fundamental Rights of the EU, which refers to 
the right of "every worker" to the limitation of the maximum working hours and to daily and 
weekly rest periods, as elements of the "fair and just working conditions" that this precept is 
entitled. 



This would connect, moreover, with a historical interpretation, not mentioned either by the AG 
or by the CJEU, on the institution itself and the origin of the establishment of the maximum legal 
working day and the minimum rest periods linked to it (the three “eights”: eight hours of work, 
eight hours of rest and eight hours of leisure) which, in addition to giving rise to the first of May, 
ends up being recognized internationally as one of the priorities for the newly born ILO in the 
Treaty of Versailles and which, in Spain, would be assumed by the RD of April 3, 1919, where the 
maximum working day of 8 hours a day and 48 hours a week is proclaimed. This approach, with 
quantitative and qualitative modifications, has been maintained in its basic lines up to the 
present day. 

The regulation contained in the Spanish Workers' Statute, for its part, does not provide many 
indications as to whether the fixing of the maximum legal (or conventional) working day refers 
to a single employer or whether it also applies when contracts have been entered into with 
several employers. Or, rather, those that it does offer seem to lead to a diametrically opposite 
approach, i.e., they seem to limit maximum working hours and minimum rest periods only to 
employment contracts entered into with a single employer. Thus, in the case of several 
contracts with several employers, these maximums and minimums would not apply. 

Thus, for example, the prohibition on working more than 8 hours a day exclusively refers to 
minors "including, where appropriate, the time devoted to training and, if they work for several 
employers, the hours worked with each of them" (art. 34. 3 ET) leads us to consider, a contrario, 
that the rules regulating working time of the ET only apply to the rest of the workers when they 
have a single employment relationship with a single employer, even when it is with two 
contracts originally entered into with two different companies but which end up converging into 
a single employer as a result of a conventional succession of contracts and with the subrogation 
of the latter contractor in the obligations of the former. Such is the case of STS 15/10/2013, rec. 
3098/2012 in which the High Court states that the reduction of hours carried out by the 
employer (now sole) is lawful when the sum of the hours of the contract it had with the worker 
is increased with the hours that the same worker had contracted in the other company (from 
which the personnel now subrogated) thereby exceeding the maximum conventional working 
day (in the same line: TSJ Madrid 18/12/2015, rec, 597/2015). The freedom of work and of 
enterprise (arts. 35 and 38 EC), on the other hand, would allow ratifying this "contractual" vision 
and single employment relationship to which the provisions on working hours should be applied. 
In fact, it has been maintained that the maximum working day and rest periods are a boundary 
for the company, but not for the worker, who is completely free to decide how he spends his 
own time, given that, by virtue of Article 35 EC, he can perfectly well work for another employer, 
being allowed to work multiple jobs and multiple jobs in as many services as he deems 
appropriate and is able to bear, provided that in each of these relationships the limits laid down 
in terms of working hours are not exceeded (CABEZA PEREIRO). The rule would not incorporate 
a right-duty, but only a right more respectful of the worker's freedom of his non-working periods 
(VALDEOLIVAS). 

The debate is open. And it would not be strange that if a preliminary question were to arrive 
that really raises the problem of the variety of contracts with a variety of employers, the CJEU 
would be inclined to extend the solution reached in this judgment (the center is the worker and 
not the contracts or employers). Of course, allowing the application of the exceptions contained, 
albeit restrictively, also in the Directive. 

The ratio of the limitation of working time is the protection of the health and safety of the 
worker, including his self-determination of the time for other activities, but not salaried 



(pluriactivity -in Spain one activity as a dependent worker and another as a self-employed-, by 
the way, to which the Working Time Directive would not be applicable in any case) or salaried 
(if the maximum or minimum Community imperatives are not exceeded). Such a rationale could 
be extended without excessive argumentative breakdowns. 

On the other hand, of course, moonlighting is permitted, but this is not incompatible with the 
fact that such moonlighting may be limited in terms of maximum working hours or minimum 
daily rest periods. The Spanish Constitution proclaims that the public authorities "shall ensure 
health and safety at work and guarantee the necessary rest by limiting the working day" (art. 
40.2). And the right or freedom of individual work, has a constitutionally recognized reverse side, 
as is the right of all to the same, that is, an employment policy that allows the distribution of 
employment in a capitalist system in which jobs are only created when employers really need 
them. Work less (time), to work more (people). It could be maintained, as the Advocate General 
expresses in his Conclusions, that taking the worker as a reference in the case of several 
contracts with several employers could generate internal problems of control of the minimum 
rest periods. But he indirectly recognizes that they would not be insurmountable, since this 
model is the one that prevails in many of the systems of the EU Member States. In Spain, the 
requirement for a daily time record (which would have to be assimilated to the pay gap) and the 
requirement for contributions would offer control instruments if it should be understood that 
the minimum daily rest should be enjoyed by each worker regardless of the number of contracts 
and employers. If this adjustment were to be made in the future, it would only affect those who, 
as employees in the strict sense and without the possibility of being exempted in accordance 
with the Directive, either because of the characteristics of their freedom in self-determining 
their time or those of the business activity (Art. 17 Directive), work longer hours than the legal 
hours, as an intersectoral imperative. In such cases, the minimum daily rest would also be 
projected (whatever the start/end reference, as long as it is consecutive). 

In any case, the most important reflection to be extracted from what lies in the CJEU ruling is 
the ability to serve as an argument to, if necessary, announce the death of a working day based 
on the employment contract(s) with a single employer. If the position maintained by the CJEU 
were to be extrapolated to other cases (several employers), in our country this would lead us to 
open new questions, especially in relation to part-time contracts: is it partial because it is not 
the full working day of the comparable worker of the company, as the Spanish Statute of 
Workers makes clear? or should it be considered partial because, as a whole, all the part-time 
contracts with several employers added together do not reach the maximum duration? Is it then 
necessary to reconsider that two regular part-time contracts, one in the morning and one in the 
afternoon, should have the vacation at the same time because otherwise the rest time would 
overlap? How does it influence, if the interpretation focused on the person and not on the 
contract/s is correct, in the new economy 4.0 in which micro contracts abound, the gig economy, 
the miserable and forced part-time work accompanied by additional hours? Should we tend to 
strengthen the rights of the worker or the employment relationship? In these cases, putting the 
focus on the worker may have a boomerang effect, but not necessarily, as it would allow to fill 
the gaps of moonlighting workers. 

What is the correct legal solution, for the time being, is an unknown in the context of the EU 
Law. And this question will probably remain sleeping the sleep of the just because the national 
approach to this problem is divergent in the different MS and on the occasions when attempts 
have been made to amend or clarify the Directive on this aspect, the attempts have run aground. 
One thing is clear. That it is possible to change the perspective (from contract to employee) is 



feasible and achievable. This is demonstrated by the fact that most of the countries around us 
consider working time from the point of view of worker protection, as such, and not in terms of 
the number of employers to whom salaried services are provided. Austria, Bulgaria, Croatia, 
Cyprus, France, Germany, Luxembourg, the United Kingdom, Estonia, Greece, Ireland, Italy, 
Lithuania, the Netherlands, and Slovenia apply the Directive per worker, most of them by virtue 
of express legislative provisions (Commission Report on the application of Directive 2003/88). 
Only countries such as Denmark, Latvia, Hungary, Malta, Poland, Portugal, Romania, and 
Slovakia are aligned with the Spanish model. And something else is essential. This is a core issue, 
scarcely addressed in the judicial and academic spheres, which inexorably must be dealt with in 
the framework of social dialogue if the proclaimed reform of the Workers' Statute is initiated. 


