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1. Introduction

This paper examines the application of the French Duty of Vigilance Law (Law n. 2017-
399) through a simulated legal dispute concerning the vigilance plan of a fictitious French
multinational company (Company C)'.

The research was conducted by dividing participants into two groups representing,
respectively, the trade union challenging the adequacy of the company’s vigilance plan and
the board of directors defending its compliance. The simulated litigation focused on whether
the vigilance plan complied with the substantive requirements of articles L. 225-102-4 and
L. 225-102-5 of the French Commercial Code. The claimants argued that the plan lacked
transparency, measurable indicators, and effective oversight of subcontractors, while the
defense argued that the law imposes an obligation of means rather than an obligation of
result, and that the company had implemented proportionate and reasonable due diligence
measures. The analysis is based on the French Duty of Vigilance Law, relevant French case
law, corporate vigilance plans and the United Nations Guiding Principles on Business and
Human Rights.

2. The simulated legal action: the trade union v. the board of directors

The legal dispute focused on whether Company C had adopted a vigilance plan that
complied with the requirements of Law No. 2017-399.

The first sub-group represented the trade union, acting as claimant. Its submission was
structured around five principal grievances, each concerning a specific component of the
mandatory content of a vigilance plan under article L. 225-102-4(I) of the French
Commercial Code: risk mapping; supplier and subcontractor assessment; trade union
participation in the whistleblowing mechanism; monitoring of the effectiveness of
preventive measures; the overall operational quality of the vigilance plan.

First, the trade union argued that the company’s risk mapping was excessively general
and failed to satisfy the statutory requirement to identify, analyze, and prioritize risks.
Although the vigilance plan formally referred to the assessment criteria established by the
UNGPs?, it did not disclose the quantified results of the assessment. Consequently, the
prioritization of risks remained opaque, and the plan did not explain why certain risks were
considered more significant than others. By contrast, Carrefour’s vigilance plan of 2024
identifies twenty-two distinct risks, presents the results of its assessment, and evaluates them
over different time horizons. Relying on the Sud PTT v. La Poste judgment of the Tribunal

! The study is based on the case of a real enterprise. However, for publication purposes and due to copyright
issues, the company’s name has been replaced with a fictitious one.
2 United Nations Guiding Principles on Business and Human Rights (2011), Commentary to Principle 14,
mainly identifies scale and irremediability as the relevant assessment criteria («Severity of impacts will be
judged by their scale, scope and irremediable character»).
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Judiciaire de Paris®, the trade union argued that an overly generic risk-mapping exercise
does not enable the effective prevention of serious harm.

In addition, the trade union contended that the assessment of subcontractors and suppliers
of Company C remained merely formal. Although the company referred to questionnaires,
self-assessment tools, internal standards, and the EcoVadis rating platform, the vigilance
plan provided only limited information regarding actual breaches identified, sanctions
imposed, or detailed follow-up mechanisms for high-risk suppliers. Furthermore, delivery
service providers - which constitute a core component of the company’s business model -
and temporary employment agencies used during peak periods received almost no
individualized assessment, despite the law expressly extending vigilance obligations to all
entities with which the company maintains an established commercial relationship.

The trade union also challenged the company’s compliance with the statutory requirement
to establish a whistleblowing and alert mechanism in consultation with representative trade
unions. While the vigilance plan referred to social dialogue, ethics hotlines, and internal
reporting mechanisms, it did not clearly demonstrate how the union had participated in
designing those mechanisms, which proposals had been accepted, or how the consultation
process was organized. Drawing again on the La Poste judgment, the trade union argued that
consultation must be genuine, substantive, and demonstrable rather than merely declaratory.
In fact, the Cour d’appel de Paris affirmed that the consultation requires a substantive
exchange of information and proposals before a mechanism is designed®.

The trade union further identified deficiencies in the monitoring and evaluation
mechanisms intended to assess the effectiveness of the vigilance measures. Although
Company C described numerous internal policies’, the plan provided only limited
performance indicators. In particular, it did not disclose the number of alerts received, the
extent to which accident rates had declined, or how the effectiveness of the adopted measures
was concretely evaluated. The absence of quantified and publicly available indicators was
treated as a factor of non-compliance in the La Poste judgment, where the court found that
a table of monitoring indicators disconnected from the risks actually mapped and the
preventive measures actually implemented could not satisfy the statutory monitoring
requirement.

Finally, the trade union argued that the vigilance plan lacked overall operational
effectiveness. In its view, the plan read more as a formal compliance document than as a
preventive instrument. Compared with Carrefour’s vigilance plan of 2024, which contains
more detailed indicators and operational monitoring mechanisms, the vigilance plan of
Company C provided limited transparency concerning the risks actually identified, the
difficulties encountered during implementation, and the limitations of its own vigilance
system.

The defense of the second sub-group, representing the board of directors of Company C,
relied on the nature of the obligation and the corresponding burden of proof. The obligation
established by the French Duty of Vigilance Law is an obligation of means (obligation de
moyens), rather than an obligation of result (obligation de résultat): companies are not
required to prevent all harm, but rather to implement reasonable and proportionate measures
to identify, manage, and monitor risk. Regarding the burden of proof, the defense argued
that the claimant had to demonstrate not merely the existence of shortcomings in the
vigilance plan but also that such deficiencies caused actual and identifiable harm. This line
of argument was grounded in the reasoning adopted in the Sud PTT v. La Poste case, where

3 Tribunal judiciaire de Paris, 5 December 2023, n° 21/15827, Sud PTT v. La Poste.
4 Cour d’appel de Paris, Pole 5 —ch. 12, 17 juin 2025, RG n® 24/05193, Fédération SUD PTT ¢/ SA La Poste; V.

Baudouin, «Devoir de vigilance: confirmation de la condamnation de La Poste pour insuffisance de son plan de
vigilance», JAC/CERDACC, 27 juin 2025.

3 Including training programmes, occupational safety measures, and environmental initiatives.
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the courts assessed the reasonableness and proportionality of the measures implemented
rather than requiring absolute perfection.

Regarding risk mapping, the board of directors argued that the assessment had been
carried out by an independent consultancy specializing in human rights and sustainability®.
According to the defense, the assessment followed the methodology established by the
UNGPs, and the priority risks identified (working hours, discrimination, occupational
accidents, work-related stress, and solid waste management) accurately reflected the
operational realities of the company’s activities.

Regarding supplier assessment, Company C described a multi-layered system consisting
of annual environmental, health, and safety audits, periodic EcoVadis evaluations, and
internal supplier codes of conduct. Suppliers that fail to meet the required standards are
progressively excluded from procurement procedures. Company C acknowledged that the
system was proportionate, operational, and fully consistent with the standard of good-faith
compliance required by the law.

Concerning trade union participation and the alert mechanisms, Company C emphasised
the involvement of the Social and Economic Committees (CSEs) and the Health, Safety and
Working Conditions Committees (CSSCTs) operating at each distribution center. The
company also referred to an ethics hotline, administered by an independent third party and
accessible in more than 160 languages, together with several internal reporting channels,
including the daily Connections system, physical feedback boards, and open-door policies.
According to the defense, the combination of these mechanisms constituted a robust, multi-
layered reporting system developed in consultation with employee representatives.

Furthermore, regarding monitoring and effectiveness, Company C submitted that it
evaluated its performance across multiple dimensions. A specific programme enabled real-
time reporting of workplace hazards, while a specific policy monitored managerial
interventions monthly.

Finally, Company C emphasized its commitment to continuously evaluating the
effectiveness of its vigilance measures, including by allocating adequate resources to its
compliance functions.

3. Scope and methodology

This paper examines the French Duty of Vigilance Law (Loi n. 2017-399, 27 March
2017), codified in articles L. 225-102-4 and L. 225-102-5 of the French Commercial Code,
which imposes mandatory human rights due diligence obligations on large companies’. The
study focused on its application to a company in the logistics sector (Company C), through
the lens of a simulated legal dispute. This company falls within the personal scope of the
law, employing well above both the threshold of 5,000 employees in France and that of
10,000 employees worldwide established by article L. 225-102-4(I) of the French
Commercial Code. The central legal question was whether the company’s vigilance plan
satisfied the substantive requirements of the French Duty of Vigilance Law. The issue was
examined from two opposing perspectives: that of the trade union, acting as claimant, and
that of the company’s board of directors, acting as respondent.

This research was conducted by analysing French law and case law, corporate vigilance
plans, and soft law instruments. The primary sources included the text of Law No. 2017-399

® The process included five field visits to different categories of logistics facilities, together with interviews
involving a broad range of stakeholders, including managers, employees, supplier workers, representatives of
civil society organisations, and trade union delegates.

7 Art. L. 225-102-4(I) of the French Commercial Code describes the vigilance plan as the comprising measures
apt to «prévenir les atteintes graves envers les droits humains et les libertés fondamentales».
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of 27 March 2017, a real company’s vigilance plan, and the relevant French case law — in
particular the Sud PTT v. La Poste case, decided at first instance by the Tribunal judiciaire
de Paris on 5 December 2023 and subsequently confirmed on appeal by the Cour d'appel
de Paris (chambre 5-12, the chamber created to handle emerging litigation, including duty-
of-vigilance disputes) on 17 June 2025. The secondary sources included comparative
vigilance plans — particularly Carrefour’s vigilance plan of 2024, as referenced in
Carrefour’s published 2024 sustainability reporting — and soft law instruments such as the
United Nations Guiding Principles on Business and Human Rights (UNGPs)?.

Following a preliminary study session devoted to the analysis of the legislation and a real
corporate vigilance plan®, each sub-group independently prepared written and oral legal
submissions before participating in a plenary session during which both sides presented their
arguments, engaged in cross-examination, and received feedback from the professors and
other participants.

4. The outcomes of the simulated legal dispute

As established in the Sud PTT v. La Poste case, the French Duty of Vigilance Law
imposes an obligation of means rather than an obligation of result. This distinction was
fundamental to the simulated dispute, as it determined the legal standard against which the
vigilance plan of the company had to be assessed and shaped the evidentiary burden borne
by each party.

On risk mapping, Company C formally complied with the statutory requirement to
prepare a risk-mapping document; the disagreement concerned the depth and quality of that
assessment. The trade union’s arguments were persuasive in highlighting that the absence of
quantified results and a clear prioritization of risks rendered the mapping more declaratory
than analytical. The comparison with Carrefour’s methodology, which includes multi-
criteria assessments across different time horizons, illustrated the distinction between formal
compliance and substantive compliance. Nevertheless, the fact that the methodology of the
plan was based on the UNGPs and developed with the assistance of independent external
experts constituted a significant counter-argument of the defense.

The subcontractor and supplier issue revealed what is arguably the most significant
structural weakness of the vigilance plan of Company C. The law expressly requires
companies to exercise vigilance over subcontractors and suppliers with whom they maintain
an established commercial relationship. However, the plan focused predominantly on its
own logistics facilities, while delivery service providers and temporary employment
agencies received only limited attention. The trade union’s argument that this effectively
excluded a substantial portion of the supply chain from meaningful vigilance appeared
legally persuasive and would likely carry considerable weight in judicial proceedings. Given
the central role of subcontracting within the operational model of Company C, more detailed
monitoring and assessment mechanisms would arguably be expected under the French Duty
of Vigilance Law.

The description of the company’s alert mechanisms and social dialogue procedures was
comprehensive and demonstrated a genuine commitment to employee participation. The
existence of multiple reporting channels, the independence of the ethics hotline, and the
operation of the CSEs and CSSCTs at each logistics site all constituted significant
safeguards. Nevertheless, the vigilance plan did not clearly demonstrate that these
mechanisms had been designed in consultation with representative trade unions, as expressly
required by the legislation. Trade unions must be actively involved in the design and
implementation of alert mechanisms, rather than participate in already existing reporting

8 Carrefour’s vigilance plan was analyzed for comparative purposes in relation to the main case study.

® https://vigilance-plan.org/.
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mechanisms'?,

The absence of quantified and publicly available indicators measuring the effectiveness of
vigilance measures emerged as a recurring criticism in French case law concerning the
French Duty of Vigilance Law. Although the vigilance plan of Company C provided a
detailed description of the measures adopted, it did not systematically report the results
achieved through those measures. On this issue, the trade union's reliance on the La Poste
judgment was particularly persuasive: a vigilance plan that merely describes procedures
without evaluating their concrete impact cannot be regarded as effectively monitoring the
performance of the vigilance system. The publication of measurable performance indicators
would therefore significantly strengthen both the transparency and the credibility of the
company’s vigilance plan.

5. Conclusions

The French Duty of Vigilance Law continues to serve as an important European
laboratory for the development of mandatory corporate due diligence, offering lessons that
extend well beyond France as the European Union’s Corporate Sustainability Due Diligence
Directive gradually enters into force. This case study illustrates one of the principal
challenges facing mandatory human rights due diligence legislation: large corporations may
produce sophisticated compliance documents that formally satisfy statutory requirements
while still leaving significant gaps in substantive accountability, particularly concerning
outsourced labour, upstream supply chains, and the effective measurement of the impact of
vigilance measures.

Overall, the vigilance plan of Company C formally satisfied several of the statutory
requirements and reflected genuine operational investment in occupational safety, equality,
and employee welfare. Nevertheless, significant concerns remained regarding the
effectiveness of the company’s oversight of subcontractors and suppliers, the traceability of
trade union participation in designing the alert mechanisms, and the publication of objective
indicators capable of demonstrating the effectiveness of the measures adopted. Considering
the Sud PTT v. La Poste case law and the requirements laid down in article L. 225-102-4 of
the French Commercial Code, a court would likely have sufficient grounds to order
Company C to supplement its vigilance plan!' while stopping short of finding a general or
systematic breach of its statutory obligations.

Ultimately, in the absence of evidence demonstrating actual harm resulting from the
alleged shortcomings, it could be uncertain whether a court would conclude that the risk-
mapping exercise failed to satisfy the statutory requirements.
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